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IMENMORANCUM FOR ASSISTANT COMM!ngONQR {COLLECTICN} OF:CO

SUBJECT ~pplication cf Surplus Levy Froceeds to Unlewvied Periods

This advice is In respense to your memorandum cencerning the above subject. We
have reconsidered cur pesition taken in our April 18, 2000, memorandum and are
now of the view that the surplus proceeds can be ofset since a Cotlecticn Due
Process notice 1s not required under 1.R.C. § €330{a)(%).

ISSUE:

Whether the interns! Revenue Service (*Service™) may apply surplus levy proceeds
to a tax penod net ircluded on the levy where such tax penod is a period in which
the taxpayer has nct recewved a Coliection Due Process Heanng Notce ("COF
netice”), or whether the Service must refunc the surplus proceeds to the taxpayer.

ONCLUSION

The Service may agply surplus levy proceeds o a tax penod not included on the
levy where such ta» period is a period in which the taxpayer has not received a

CDP Notice.
ACTS:

In e hypothetica! factual situation, a levy served cn intangibles lists a specfic
amount of tax habdity {or a specific tax period. €etween the time of the levy and the
receipt of the levy proceeds, @ payment is posted to the tax perioc listed or: the
levy. The levy proceeds are received thereafter in an amount equal to that shown
on the levy. The levy proceeds are posted to the tax perioc shown on the tevy, and
because of the intervening payment & credit now exists for the tax pericd. The
taxpayer has another tax iiability for a tax pericd not :nciudec on the tevy in which
the taxpayer has not received a COP notice.
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LAW AND ANALYSIS:

This is In tesponse to your memorandum dated March 23, 2000, requesting our
cifice lo review an altached advisory opinion from the Pacific Northwest District
Counsel regarding the application of surpius proc aining fo the upcomin
Alaska Permanent Fund Dividend Levy Program ¢

n our memorandum we concluded that pursuant io
sectich 6330(3)(1) the Service could not apply the surplus levy proceeds to the {ax
period not included on the fevy. We stated that the Service was in eflect levying
the taxpayer's property to satisfy a tax liability for a tax period in which the taxpayer
had not received a pre-levy COP netice. Afier reconsidering the requirements of
secuicns 6330 and 6402, we now believe that section 6330 daces not apply to the
application of surplus proceeds in this case because such application is not a levy.
Fursuant tc secticn 6342(b), surplus levy proceeds constitute an overpayment.
Section €402(a) provides that the Secretary may credit “any overpayment . . .
against any liability . . . .> In the hypothetical case scenario, the requirements for a
CDP notice in section 6330(a)(1) were sat:sfied for the liabilities listed on the levy.
Applying the surplus levy proceeds to a tax and tax period not included on the levy
does not constitute an acditional tevy, but rather, an offset. Accordingly. the advice
given in the April 19, 2000, memorandum is rescinded.

We note that the Service has procedures in place to minimize the occurrence of
situations such as the one described here. See generally IRM 6.11.2.2.1,
21.9.4.4.1.11-13, 21.5.4.4.1.16 (provide conditicns for releasing {evies and Issuing
muitiple simultaneous levies). For example, IRM section 21.9.4.4.1.12 provides
that @ partisl levy release should be issued to evoid potentialover colection in
situations where payments or adjustments will recuce, but not fully pay, a liability

1’ Section 6402(a) provices &s fcllows:

{a) General Rule. — In the case -of any overpayment, the
Secretary, within the applicable period of fimitations. may
crecit the amount of such overpayment, including any
interest alicwed therecn, ageinst any liability in respect of an
internal revenue tax on the part of the person who made the
cverpayment and shell, subject tc subsections {c), {¢), and
(e) refund any bslance t0 such ferson.
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for a 1a» period on which a levy is cutstancing. In zddition, this sectior prov.ces the
procedures tor 1ssuing partiai levy relegses in situations where multipie
simuitanecus levies were used. Another example is IRM section 21.98.4 4.1 16
which provides the limitaticns and controls for issuing muitiple simultanezus levies.
Tris secticn provices that Custemer Service Field Operations must approve all
A.utomatec Coliection System ("ACS") plans coverning the use of mulupie
similtaneous levies to ensure that the ACS suppert functicn implements and
adheres tc precedural safeguards that minimize instances of over collection.
Mcreover, this section provices that &ll instances of over collection resulting frem
muitiple simuitanecus levies must be reported to management in order to determine

it procedural iImprovements are necessary.

If you have any further questions, please contact Cotiection, Bankruptcy and
Summonses, Branch 1 at (202) 622-3610.

cc. Assistant Regional Counsel (GL), Western Région



